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*

OVERVIEW

On January 21 the International Crimes Tribunal (ICT) issued its first judgment in the
case of Chief Prosecutor vs. Maulana Abul Kalam Azad, alias Bachu. The Defendant had
been tried in absentia, represented by defense counsel appointed by the Tribunal. The
Tribunal found Kalam Azad guilty of six counts of crimes against humanity and one
count of genocide. He was acquitted of one count of crimes against humanity. He was
sentenced to death by hanging. The case had been heard by ICT 2. It was completed in
just over two and a half months, with closing arguments concluding on December 26,
2012. The pace of the trial was very quick in comparison to some of the other cases,
which have been ongoing for more than a year. Kalam Azad remains at large and is
thought to be hiding in Pakistan.
TRIBUBAL 1: CASES IN SESSION THIS WEEK
This week Tribunal 1 devoted most of
• SAYEDEE
its time to hearing matters in the case
• NIZAMI
of Chief Prosecutor vs. Delwar
• GOLAM AZAM
Hossain Sayedee. The Defense
• CHOWDHURY
submitted their Closing Arguments,
attacking the original basis of the
case, pointing out two cases that are
still pending in district courts
regarding similar allegations. The Defense further sought to undermine the Prosecution’s
case by questioning the credibility of their witnesses, and pointing out contradictions
within the case. Mizanul Islam, senior Defense counsel, argued against the Prosecution’s
case on a charge-by-charge basis, asserting that they had failed to prove their case beyond
a reasonable doubt. At the end of the week the Head of Defense, Abdur Razzaq, began
arguments on the substantive legal issues of the case. The Tribunal asked that the
Defense conclude its case during the next session, on January 27, 2013.

Tribunal 1 additionally heard a number of applications, and issued orders in other cases.
The Tribunal issued a joint order, rejecting a Defense request that prosecutor Zead alMalum be removed from the cases against Salauddin Qader Chowdhury and Golam
Azam. The Defense had filed this request following public allegations of collusion
between Mr. al-Malum, the former Chairman of the Tribunal, and an expatriate
Bangladeshi legal expert, Ahmed Ziauddin, as evidenced by recorded Skype
conversations and emails between the latter two, excerpts of which were published in The
Economist. The Court rejected the motion, as well as similar applications, filed by the
Defense in the cases of Nizami, Golam Azam, and Sayedee. In those cases, the Defense
had argued that the alleged ex parte communications prejudiced the Accused. Counsel in
all three cases had sought retrial. Tribunal 1 denied the request, and refused
reconsideration of the unsuccessful motions. The Tribunal further rejected two related
applications made in the Sayedee case. The first requested that contempt proceedings be
initiated against Ahmed Ziauddin for certain comments in the alleged Skype
conversations. The second asked the Attorney General to clarify whether Ziauddin had
ever formally been appointed by the Tribunal as a legal expert.
Tribunal 1 granted a motion to extend the bail period of Mubarak Hossain, whose case is
currently in the investigation stage, until February 12, 2013.
In Tribunal 2, the week was
TRIBUBAL 2: CASES IN SESSION THIS WEEK
dominated by the announcement of
• KALAM AZAD
the first verdict to be issued by the
• MUJAHID
International Crimes Tribunal. Many
• KAMARUZZAMAN
expected that the first verdict would
• QADER MOLLA
be in the Sayedee case, but the
• ABDUL ALIM
upheaval caused by the Skype
controversy,
and
the
abrupt
resignation of the former Chairman from Tribunal 1 shortly thereafter slowed
proceedings considerably on that side of the Court. Accordingly, the first ICT verdict
ended up coming from the Kalam Azad case, which had progressed very quickly through
the trial phase, with Tribunal 2 hearing the case against the Accused in absentia.
Due to the verdict, Tribunal 2 convened only briefly on Monday. On Tuesday they read
out the official summary of its judgment in open court. Wednesday they heard the
Defense’s cross examination of prosecution witness 9 in the case of Abdul Alim, and the
Prosecution’s direct examination of their 16th witness in the Kamaruzzaman case.
Thursday was scheduled for hearing matters in the Mujahid case, but the Tribunal instead
heard arguments from the Prosecution requesting that contempt proceedings be brought
against a BNP opposition party leader for comments made about the alleged political
motivations of the trials.
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II.

TRIBUNAL 1: DETAILED WEEKLY CASE SUMMARIES
CHIEF PROSECUTOR VS. SALAUDDIN QADER CHOWDHURY

Application for Removal of Prosecutor Zead al-Malum: Denied
On December 19, 2013, Defense Counsel for Salauddin Qader Chowdhury filed an
application for removal of conducting Prosecutor, Zead-al-Malum. The application
stemmed from a controversy in which recorded Skype conversations and email
correspondence between the Chairman (who has since resigned), Nizamul Hoque, and
Dr. Ahmed Ziauddin (an expatriate Bangladeshi lawyer now living in Brussels) were
leaked anonymously to the press. Based on references in the recordings and the emails,
the Defense argued that Zead al-Malum was engaged in improper communications with
the Chairman and Ziauddin. In particular, the Defense alleged that the three colluded to
make decisions regarding the trials. They stated that references made about al-Malum
show his involvement and therefore his bias. In the Tribunal’s order, which was read out
by Justice Anwarul Haque, the Tribunal stated that Sections 7 and 9 (1) of the ICT Act of
1973 and Rule 17 of the International Crimes (Tribunal-1) Rules of Procedure 2010 give
only the Chief Prosecutor the right to appoint or remove a prosecutor. Therefore the
Tribunal declined to intervene, instead leaving the decision up to the Chief Prosecutor’s
good conscience.
Application for Contempt Proceedings Against Ziauddin – Summarily Rejected
On January 20th Salauddin Quader Chowdhury filed an application to issue contempt
proceedings against Ahmed Ziauddin under section 11(4) of the ICT Act of 1973. On
January 23 the Tribunal summarily rejected that application along with another motion
that had requested clarification from the Attorney General as to whether Ziauddin had
been appointed to the Tribunal as a legal expert. The Chamber did not articulate a
reasoned legal basis for the rejection of the motions.
CHIEF PROSECUTOR VS. GOLAM AZAM
Application for Removal of Prosecutor Zead al-Malum - Denied
The Defense team for Golam Azam filed a similar application to that of Chowdhury,
requesting the removal of Zead al-Malum due to his alleged collusion with the former
Chairman and Ziauddin. The Tribunal stated that its order in the Chowdhury case applied
equally to the Golam Azam case.
Application for Review of Order Denying Retrial -Denied
On January 21, 2013, Tribunal 1 passed an order rejecting the review applications filed
by the Defense on behalf of Motiur Rahman Nizami, Golam Azam and Sayedee. The
Tribunal rejected the application in an order, stating that it had previously expressed its
view on the matter in its order of January 3, 2013. The Tribunal stated that the initial
order was given after a long hearing, with thorough consideration of the issues. On
December 6, 2012, following his resignation from ICT 1, the former Chairman, disclosed
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that his computer, emails, and Skype had been hacked. The Tribunal stated there is no
reason to disbelieve the former Chairman’s accusation. The judges concluded that the
alleged Skype and e-mail communications had been obtained by hacking or recording
and without permission. Accordingly, the Tribunal concluded, these materials were the
outcome of a crime, and a clear violation of the right to privacy. The order stated that,
while stolen information may be admissible where it is known who stole it, from where it
was stolen, and under whose initiative it was published, here such authentication is not
possible. The Tribunal concluded that the application for review was without merit
because it did not introduce any discovery of new facts or error.
CHIEF PROSECUTOR VS. MUBARAK HOSSAIN
Bail Extension – Granted
The Tribunal extended the bail period of Mubarak Hossain to February 12, 2013. Mr.
Hossain’s case is currently in the investigation stage. The Tribunal directed the
Prosecution to submit a progress report regarding the investigation by February 12, 2013.
The Prosecution stated that they had received the Investigation Report on January 24,
2013, and need two weeks to submit the Formal Charge.
CHIEF PROSECUTOR VS. DELWAR HOSSAIN SAYEDEE
Request for Review of Order Denying Retrial – Rejected
The same order rejecting the application for review by Golam Azam and Nizami also
applied to the Sayedee case.
Resubmission of Defense Closing Arguments
Senior Defense counsel Mizanul Islam presented the majority of the Defense’s Closing
Arguments. He addressed the factual case presented by the Prosecution, and sought to
undermine the evidentiary basis of each of the 19 charges (the 20th Charge has been
dropped as “not pressed” by the Prosecution). The Defense submitted that, in terms of
evidence, the Prosecution exhibited 259 documents, 15 materials, 28 live witnesses and
16 out-of-court witness statements accepted into evidence under section 19(2) of the ICT
Act 1973 which allows for statements made to the Investigating Officer to be admitted
where the witness is unavailable. The Defense acknowledged they had exhibited 62
documents, 3 materials and 17 live witnesses.
The Defense highlighted contradictions in the Prosecution’s evidence to undermine each
of the charges. For further detail on the arguments on specific charges please refer to the
daily trial observation summaries posted at http://www.bangladeshtrialobserver.org
Chief Defense counsel, Abdur Razzaq, submitted arguments on legal issues underpinning
the case. He argued that the ICT Act of 1973 was passed for the purpose of trying the 195
Pakistani POWs, and was not intended as a basis to try civilians. He cited parliamentary
debates and publications at the time of the passage as support. He pointed out that the
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Parliament designated the Collaborator’s Order of 1972 to prosecute civilians who had
assisted the Pakistani Army, and further, although the Order had had in fact been used as
a basis for prosecuting suspected collaborators, Sayedee had never been named as such a
collaborator. Razzaq attacked the present proceedings, saying that it was against the
interest of justice to prosecute individuals for aiding and abetting crimes where the
principal (the Pakistani 195) had been granted clemency as part of the Tripartite
Agreement between Bangladesh, Pakistan and India. Finally, Razzaq argued that Sayedee
has been prejudiced by the 40 year delay between the alleged events and the filing of
charges against him. The Defense cited case law in support of their assertion that such a
delay constitutes an abuse of judicial process. Closing Arguments are scheduled to be
completed on Sunday, January 27th.
III.

TRIBUNAL 2: DETAILED WEEKLY CASE SUMMARIES
CHIEF PROSECUTOR VS. KALAM AZAD

Final Verdict: Guilty on 7 of 8 Charges
On the 21st of January Tribunal 2 issued the first verdict to come out of the International
Crimes Tribunal. The verdict came in the case of Kalam Azad, the only accused to be
tried in absentia. The Tribunal found Kalam Azad guilty on 7 of 8 Charges. He was
found not-guilty of Charge 2 (a charge of crimes against humanity). Six of the guilty
verdicts were for crimes against humanity and one was for genocide. Referencing the
gravity of the crimes of genocide and murder as a crime against humanity, the Court
sentenced Kalam Azad to death by hanging for Charges 3, 4, 6 and 7. For Charges 1, 5,
and 8, the Tribunal stated that Kalam Azad deserved imprisonment. However, because of
the death sentence issued, the Tribunal did not stipulate any further terms of
imprisonment.
The Tribunal went on to find Kalam Azad guilty of Charge 1: Crimes against Humanity
for the abduction, confinement and torture of Ranjit Kumar Nath, alias Babu Nath, of
Faridpur in the first week of June 1971; Charge 3: Crimes against Humanity for the
abduction, torture and 43-day confinement in an army camp of Abu Yusuf Pakhi on July
26, 1971; Charge 4: Crimes against Humanity for the murder of Sudhangshu Mohan Roy
of Kolaran village in Faridpur on May 14; Charge 5: Crimes against Humanity for the
murder of Madhab Chandra Biswas of Purura Namapara village of Faridpur on May 16,
1971; Charge 6: Crimes against Humanity for the rape of two Hindu women in Natibodia
village in Boalmari of Faridpur on June 8, 1971; Charge 6: Crimes against Humanity for
the murder of Chitta Ranjan Das of Fulbaria in Faridpur on June 3, 1971; Charge 7:
Genocide for the attack on the Hindu-majority Hasamdia village in Faridpur including the
looting and burning of houses and killing of seven civilians on May 17, 1971; and Charge
8: Crimes against Humanity for the abduction of an Hindu girl of Ujirpur Bazarpara in
Faridpur on May 18, 1971.
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The trial of Kalam Azad had begun on November 4, 2012, when the Charge Framing
Order was issued. Closing arguments in the case were completed on December 26, 2012,
and the verdict was issued just under a month later. This first verdict from the Tribunal
came significantly faster than in any of the other cases. The Prosecution called 22
witnesses in support of the charges against Kalam Azad. The Defense counsel, appointed
by the Tribunal to represent the Accused in absentia, failed to call any witnesses, and told
the court that he was unable to do so because the family of Kalam Azad had rejected his
requests for assistance.
The Tribunal identified the following points as determinative issues to be established in
order to prove the guilt of Kalam Azad: 1) whether the accused was a member of the
Razakar armed forces at the time in question, 2) whether the accused was substantially
associated with the Pakistani Army and their commission of offenses, 3) whether the
accused directly participated in the commission of the alleged crimes and 4) whether the
allegations against the accused “constitute a serious case of ‘crimes against humanity’
and ‘genocide’ within the Tribunal’s jurisdiction.” (Summary of Kalam Azad Judgment,
para. 21).
In its verdict, the Tribunal addressed a number of legal issues that have been raised in
other cases currently pending before the court. Specifically, the verdict contains sections
discussing the delay in bringing prosecution, the validity of a trial in absentia, the
Tripartite Agreement of 1974, Collaborators Order of 1972, and elements of the crimes
(particularly the element of “widespread” and “systematic attack” on a civilian
population as an element of Crimes against Humanity).
Delay in Proceedings
The Tribunal cited to norms of International Customary Law in support for their claim
that a delay of 40 years is not valid grounds for barring prosecution of these alleged war
criminals. They stated that neither the Genocide Convention of 1948 nor the Geneva
Conventions of 1949 provide for a statute of limitations on war crimes or crimes against
humanity. Furthermore they stated that Article 1 of the Convention on the NonApplicability of Statutory Limitations to War Crimes and Crimes Against Humanity
(1968) prevents such limitations.
Trial in Absentia
In support of the decision to conduct the Kalam Azad case in absentia, the decision cited
the ICT act of 1973, itself [Section 10A(1)], and additionally provided the International
Military Tribunal at Nuremberg and its corresponding Charter as a supporting example of
the acceptability of such trials. The Tribunal additionally claimed that the United Nations
had reversed its position against in absentia trials in conjunction with the establishment
of the Special Tribunal for Lebanon in 2006. They claimed that the court expressly
allows for trials in absentia. However, it should be noted that the Special Tribunal for
Lebanon provides that any accused tried in absentia may later appear and request a
retrial. This difference between the STL statute and the ICT was not mentioned in the
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Kalam Azad judgment. The Tribunal stated that, by leaving the country and refusing to
appear despite sufficient notice of the proceedings, Kalam Azad “willfully declined” to
exercise his right to be present during trial.
Inclusion of Individuals and Group of Individuals in the ICT Act of 1973
The Tribunal’s verdict stated that the incorporation of “individual or group of
individuals” into the Act of 1973, by retrospective legislation, “merely extended
jurisdiction of the Tribunal for bringing the perpetrator to book” (Summary of Judgment,
para 32). They further noted that the rationale behind the amendment is to avoid impunity
for those who committed atrocities. The Tribunal did not explain whether such an
amendment complies with legal precedent, whether domestic or international.
Tripartite Agreement of 1974 and Clemency for Pakistani 195
The Tribunal stated that the Tripartite Agreement of 1974, under which the 195 Pakistani
prisoners of war were granted clemency, was an “executive act” and cannot in any way
prevent the prosecution of members of “auxilary forces” or “individuals” or “groups of
individuals” as allowed by the ICT Act of 1973. The Judgment further stated that the
Tripartite agreement attempted to derogate from the existing ICT Act of 1973, but that
the Tribunal believes that the Act of 1973 is a peremptory principal from which
derogation is not permitted. Therefore, the obligation to prosecute war criminals under
the ICT Act of 1973 cannot be avoided because of an executive act. The Judgment further
stated that the ICT Act of 1973 is purposed to support the prosecution of “auxiliary
force,” “individuals,” and “groups of individuals,” in addition to members of the
Pakistani Army. Therefore, there is no requirement that members of the Pakistani Army
be tried in order for the prosecution of others to be valid.
Collaborator’s Order of 1972
The verdict refuted the argument that the Accused should have been prosecuted under the
Collaborator’s Order of 1972. The Tribunal stated that the Order was designed to
prosecute individuals for offenses committed under the Penal Code, whereas the Act
provides jurisdiction over international crimes such as war crimes, genocide, crimes
against humanity, etc.
Trial of Principal or Accomplice
The Judgment additionally addressed the issue of the trial of principals and accomplices
and whether the trial of one without the other in any way invalidates the current
proceedings. The Judgment concluded, “if the accused is found guilty and criminally
liable beyond reasonable doubt for his culpable acts, inaction in prosecuting his
accomplices cannot be the reason for holding the former innocent or relieved from
liability.
Definitions and Elements of Crimes
Finally, the Judgment addressed the definition and elements of the crimes contained in
the ICT Act of 1973. The Tribunal rejected the assertion that, as regards the definition of
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Crimes against Humanity, the Act is deficient in that it does not explicitly contain the
element of “widespread and systematic attack.” The Court stated there was no reason to
borrow the definition of the crime from the Rome Statute. The Tribunal cited to the
Statute of the International Criminal Tribunal for the former Yugoslavia (ICTY,1993),
which does not explicitly require this element. They further noted that “knowledge” on
the part of the accused is also not mentioned in the Statute.
The summary version of the Judgment does not explicitly state that the ICTY has
established the requirement of these elements through the evolution of its jurisprudence,
though the full judgment does reference that fact. The Judgment states that the offences
for which the accused has been tried were committed in the context of the Liberation War
and that “this context itself is sufficient to prove the existence of a ‘systematic attack’ on
Bangladeshi self-determined population in 1971.” (Summary of Kalam Azad Judgment,
para 46). Therefore, the Tribunal concluded, “the claim as to the non-existence of a
consistent international standard for the definition of ‘crimes against humanity’ as
enumerated in the 1973 Act is visibly baseless.” (Ibid., para 48).
It is notable that these issues were addressed in such detail by this Judgment, as they are
also at issue in the other cases and have been much more extensively argued by the
respective Defense teams than they were by the state appointed Defense counsel for
Kalam Azad.
Contempt Proceedings against MK Anwar and Suranjit Sen Gupta
This week, Tribunal 2 additionally heard arguments from the Prosecution requesting that
contempt proceedings be issued against MK Anwar, a leader of the BNP opposition
party, for comments he made the day before the announcement of the Kalam Azad
Judgment. The prosecution argued that the BNP veteran’s comment – that the ongoing
trials of the war criminals have been staged by the government as a means for political
gain and revenge– will adversely affect the public perception as to the tribunal’s
independence. The Tribunal issued an order requiring MK Anwar to submit an
explanation through his lawyers within 7 days. They opined that such comments pertain
to matters sub judice (matters currently under consideration by the Tribunal), and
therefore might adversely influence the public perception about the ICT. The Tribunal
further observed that the independent judiciary must be kept segregated from politics in
the interest of upholding the rule of law.
Mr Suranjit Sen Gupta, the Awami League’s influential policy maker, is also facing
contempt proceedings similar to those issued against Anwar, for previously making
comments on matters sub judice. Counsel for Mr Suranjit Sen Gupta requested
adjournment of the hearing on the grounds that senior counsel was unavailable. The court
accepted the request and stated that it would notify counsel of the next date for hearing.
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CHIEF PROSECUTOR VS. ABDUL ALIM
This week the Tribunal heard the Defense’s cross-examination of Prosecution witness
9, Jahidul Islam. The Defense challenged the reliability of the identification evidence and
credibility of the witness, attempting to create the inference that the incident described to
have taken place on 8th May did not actually occur as alleged.
CHIEF PROSECUTOR VS. MUHAMMAD KAMARUZZAMAN
The Tribunal heard the Prosecution’s direct examination of their 16th witness, Md
Azabuddin Miah, the assistant librarian of Bangla Academy. He testified in his official
capacity, authenticating documents that had been gathered by the Investigation Officer in
support of the case.
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