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I. OVERVIEW 

 
In Tribunal 1 the majority of the week 
was dedicated to the Closing 
Arguments in the case of Chief 
Prosecutor vs. Delwar Hossain 
Sayedee. On the 27th and 28th of 
January The Defense presented legal 
arguments regarding delay in 
prosecution, malafide intent, the elements of the crimes, and the value of out-of-court 
statements admitted into evidence under Section 19(2) of the ICT Act. On the 29th the 
Prosecution submitted its reply and requested the death penalty against the Accused. The 
case is now under review and awaiting the Tribunal’s judgment. 
 
Tribunal 1 additionally heard a number of applications and issued orders in other cases. 
These matters were primarily administrative and included an application for medical 
transport for Qasem Ali, a request from the Prosecution to interrogate Azharul Islam at 
the Witness Safe House, requests for contempt proceedings and applications for review 
of previous orders. Defendant Salauddin Qader Chowdhury also filed an application 
seeking permission to attend Parliamentary sessions and to dismiss his Defense counsel. 
On January 31st there was a hartal (strike), so our researchers were unable to attend 
proceedings. On that day Salauddin Qader Chowdhury conducted the cross-examination 
of a prosecution witness himself, with assistance from newly appointed state counsel.  
 

Tribunal 2 had a light week. They 
were in recess on January 27th.  On 
the 28th and 29th the Tribunal heard 
primarily administrative and 
evidentiary applications, including a 
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request for the admission of further documentary evidence in the Kamaruzzaman case, 
contempt proceedings against a daily newspaper and an Awami League Minister, and 
complaints about security protocol at the Tribunal. On the 30th, the Tribunal convened for 
only 15 minutes in order to reschedule the case of Kamaruzzaman. Due to the hartal on 
the 31st our researcher was unable to attend proceedings.  

II. TRIBUNAL 1: DETAILED WEEKLY CASE SUMMARIES 

CHIEF PROSECUTOR VS. DELWAR HOSSAIN SAYEDEE  
 
Resubmission of Closing Arguments Completed 
 
Defense Final Legal Arguments 
This week Abdur Razzaq, Senior Defense Counsel for Delwar Hossain Sayedee, 
completed the submission of closing arguments on legal points. He addressed issues of 
delay in prosecution, prejudice to the accused, malafide intention of the prosecution, and 
the elements of the crimes as defined under International Customary Law. 
 
Delay in Prosecution 
Beginning where he had left off on the 24th, Razzaq argued that it is unprecedented to 
begin prosecution after such a long time (in this case 40 years) when the accused resides 
in the same country where the alleged crimes took place. He cited examples of 
prosecutions at the International Criminal Tribunal for the former Yugoslavia (ICTY) and 
the Special Court for Sierra Leone (SCSL). Oral arguments did not make clear whether 
Razzaq was citing jurisprudence specifying the length of delay that is allowable, or 
whether he was just citing these trials as cases where prosecution happened more quickly.  
 
Malafide Intention 
The Defense argued that the prosecution against Sayedee was political and motivated by 
malafide intention. Razzaq argued that, prior to 2001, no allegations were made against 
Sayedee. He also referred to statements made by prominent ministers and political figures 
of the Ruling party as illustrations of the political intention behind the proceedings. The 
Defense argued that orders based on malafide intent are without jurisdiction and 
constitute “fraud on the statute.” (Citing 17 Dhaka Law Review (SC) (1965) 515, para 7; 
and 39 Dhaka Law Review (AD) (1987) 1, para 23.) 
 
Elements of Crimes 
The Defense argued that the definitions of crimes within the ICT Act of 1973 do not 
coincide with customary international law, and that the Prosecution had not proven 
essential elements of the alleged crimes. In particular, they argued that the ICT Act failed 
to include the element of “widespread and systematic attack” in its definition of crimes 
against humanity. Razzaq argued that the Prosecution did not address these elements, 
either as part of the alleged facts or as part of points of law. He stated that they failed to 
prove that the alleged acts were part of a widespread and systematic attack on the civilian 
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population.  
 
The Defense sought to undermine the Prosecution’s reliance on the ICTR case of 
Akayesu, arguing that the Prosecution had failed to prove that Sayedee had executive or 
legislative power sufficient to support liability in conjunction with command 
responsibility, another necessary element. 
 
Razzaq then turned to particular crimes included within the definition of crimes against 
humanity. He argued that, in order to prove murder, the Prosecution must prove that 
Sayedee’s actions “substantially contributed” to the death of the victim (citing Prosecutor 
vs. Kaing Guek Eav, Extraordinary Criminal Chambers of Cambodia, 2010, para 331-
333). He stated that the Prosecution did not prove this element beyond a reasonable 
doubt. He additionally argued that Sayedee could not be convicted for crimes against 
humanity based on alleged abduction (contained in Charges 5,8, and 13), because, under 
customary international law, abduction was not yet established as a crime against 
humanity in 1971. On the charge of torture as a crime against humanity, the Defense 
argued that the Prosecution must show that the ill-treatment resulted in severe physical or 
mental pain or suffering, that it was imposed for a particular purpose, and that it was 
committed by a person in a position of official capacity or authority. Turning to the 
allegation of forced religious conversion, Razzaq argued that the Prosecution failed to 
prove the application of force and the necessary mental state required for the crime to 
arise to the level of “other inhuman act” (citing Naletilić, ICTY, para 246-247). Razzaq 
argued that, in order for “persecution” to arise to the level of a crime against humanity, 
the Prosecution must prove a higher mental state than for crimes against humanity. 
Finally, Razzaq argued that the ICT Act, in allowing that genocide could be committed 
against a “political group,” diverged from customary international law. 
 
Statements Admitted under Section 19(2) of the ICT Act 
The Defense strenuously argued that Sayedee had been prejudiced by the Tribunal’s 
decisions to allow out-of-court statements from 16 witnesses to be admitted into evidence 
under Section 19(2) of the ICT Act. Section 19(2) of the ICT Act states that a Tribunal 
may receive into evidence any statement recorded by a Magistrate or Investigation 
Officer where the statement is made by any person who, at the time of trial, is dead, or 
whose attendance cannot be procured without an unreasonable amount of delay or 
expense. The Defense claimed that the Tribunal ignored evidence that 15 of the 19(2) 
witnesses were in fact available.  Defense submitted that these witnesse were present at 
the Witness Safe House, and that the Prosecution knew that they were available. 
Furthermore, the Defense claimed that the similarities in the 19(2) witness statements 
cast doubt as to whether these statements came from the witness or the Investigating 
Officer. He pointed out that some witnesses whose statements were presented by the 
Prosecution actually appeared on behalf of the Defense, and denied the allegations of the 
Prosecution. 
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In addition to issues of credibility, Razzaq questioned the propriety of Section 19(2) in its 
entirety. He submitted parallel examples from the Special Court for Sierra Leone (Rule 
92(A)) and the Special Court for Lebanon (Rule 158(A)), and said that the Tribunal had 
misread the governing rules of these Tribunals when it claimed them to be nearly 
identical to Section 19(2). Razzaq stated that, where the evidence adduced under the 
similar rule is meant to prove acts and conduct of the accused as charged in the 
indictment, these Tribunals weigh the possibility that the statements will be unduly 
prejudicial against their evidentiary value, thereby protecting the rights of the accused. 
Razzaq also claimed that the admission of this type of statement is contrary to Rule 92 of 
ICTR and Rule 92 of ICTY. 
 
Finally, Razzaq stressed that, under International Law, the accused cannot be convicted 
solely on the basis of hearsay evidence. He cited to Prosecutor vs. Germain Katanga and 
Matieu Ngudjolo, International Criminal Court, 2008, Decision on the Confirmation of 
Charges, Pre-Trial Chamber 1, para 117-120; and Prosecutor vs. Thomas Lubanga Dyilo, 
International Criminal Court, 2007, Decision on the Confirmation of Charges, (para 103). 
 
Prosecution’s Reply 
The Prosecution responded to the Defense’s final legal arguments during the afternoon of 
January 28th and the morning of the 29th. Prosecutor Haider Ali first addressed the issue 
of the Section 19(2) witnesses. He claimed that the Defense had threatened the witnesses 
into appearing, and that the evidence they produced was fabricated. 
 
In terms of delay, the Prosecution argued that they had provided adequate reasons for the 
delay.  Counsel submitted that the lack of political will for prosecution could not be a 
justification for impunity. They argued that all appropriate procedures had been followed, 
and that the allegation of malafide prosecution was baseless. They additionally stated that 
prosecution under the ICT Act is proper, becaue the alleged crimes fall outside of the 
penal code. 
 
The Prosecution only addressed the arguments presented by the Defense regarding 
abduction as a crime against humanity. They did not address the allegation that they had 
not proven the elements of murder, torture, or persecution as crimes against humanity. 
Haider Ali stated that abduction is a crime against humanity under the ICT Act, and said 
there is no reason to look to other laws or international bodies.  
 
The Prosecution then reiterated the evidence that they had presented in support of their 
allegation that Delwar Hossain Sayedee is in fact the same person as Delwar Shikder – 
identified as a culpable party by numerous witnesses. 
 
The Prosecution concluded by requesting the death sentence. 
 

CHIEF PROSECUTOR VS. SALAUDDIN QADER CHOWDHURY 
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Application to Attend Parliamentary Session – Rejected 
On January 30, 2013 the Tribunal passed an order rejecting Salauddin Qader 
Chowdhury’s application for permission to attend a session of Parliament. Defense 
counsel then filed an application under Section 7 of the Members Privilege Act of 1965, 
seeking adjournment of the case until the conclusion of the current session of Parliament. 
The Tribunal rejected that application as well. The Tribunal similarly rejected an 
application from the Defense requesting public trial. Senior Defense counsel Ahsanul 
Huq Hena wished to file a review application and requested adjournment of the 
proceedings until the review was disposed of. However, the Tribunal refused to adjourn 
the proceedings for the review application.  
 
Application to Dismiss Counsel and Receive State Appointed Counsel - Granted 
On January 30th Salauddin Qader Chowdhury filed an application to dismiss his lawyers 
temporarily. The Tribunal accepted his request, and stated that they would appoint 
alternate Defense counsel to continue the proceedings under section 12 of the ICT Act of 
1973.  
 

CHIEF PROSECUTOR VS. MIR QASEM ALI 
 
Request for Medical Transport for Accused – Granted 
Defense Counsel for Mir Qasem Ali filed an application requesting health specialized 
transport to and from the Tribunal for their client. The application was granted. 
 

CHIEF PROSECUTOR VS. AZHARUL ISLAM 
 
Application to Interrogate Accused at the Witness Safe House – Scheduled 
The Prosecution filed an application requesting permission to interrogate Azharul Islam 
at the Witness Safe House for two days. Defense counsel for Azharul Islam submitted 
that there is no reasonable cause to take their client to the safe house. They argued that 
the Investigation Authority can interrogate him at the jail and requested the Tribunal to 
pass an order on February 5, 2013, as that was the date fixed for the prosecution’s 
submission of the investigation’s progress report. The Tribunal fixed February 5, 2013 
for order. 
 

III. TRIBUNAL 2: DETAILED WEEKLY CASE SUMMARIES 
 

CHIEF PROSECUTOR VS. MUHAMMAD KAMARUZZAMAN 
 
Application for Submission of Documentary Evidence: Granted 
The Tribunal allowed the Prosecution to submit further documentary evidence in its case 
under section 9(4) of the ICT Act.  They submitted extracts from newspapers and a book, 
which refer to Kamaruzzaman as a leading figure of the then operational Al-Badar high 
command. They also submitted classified documents collected from the Bangladeshi 
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National Security Intelligence (NSI), containing a list of collaborators who were arrested 
in Dhaka after the Liberation War for allegedly assisting the Pakistani Army. The 
Defense did not object to the application. 
 
Direct and Cross-Examination of Prosecution Witness 17: 
The Prosecution heard direct and cross-examination of prosecution witness 17, Amena 
Khatun, the Documentation Officer and Departmental Head of Muktijuddho 
Jadughor (The Liberation War Museum). Her testimony was a formal matter of 
confirming what documents she had provided to the Investigating Officer. Among the 
documents provided were letters of correspondence between Pakistani command and 
local administration, including allotment letters to the District Commissioners noting that 
the Rajakars were granted funds from the Governor’s Special Relief Funds to support 
their operation. 
 
When asked by the Tribunal about the relevance of these documents, the Prosecution 
counsel responded that the documents will reaffirm matters of common knowledge 
relating to 1971, and shall establish that the Rajakars and Al-Badar members acted as 
auxiliaries of the Pakistani forces.  
 
On cross-examination, Amena Khatun stated that she was not aware of all the contents of 
the documents given to the Investigation Officer. Whereas the Prosecution wanted all the 
above-mentioned documents to be exhibited as evidence, the judges declined to accept 
the entire collection of documents, wholesale, as a single exhibit, because they relate to 
matters of common knowledge. The Court did note, however, that if the Prosecution is 
willing, relevant segments of the documents could be separately incorporated as 
individual exhibits during the course of trial. The rest would be retained by the Tribunal, 
not as formal evidence, but for reference by the judges during trial. 
 

CONTEMPT PROCEEDINGS 
 
Contempt Warning against Daily Naya Diganta ��� 
The prosecution requested that contempt proceedings be brought against the newspaper  
Naya Diganta for its January 29 edition, which referred to the book “Ekatturer Ghatok o 
Dalal ra Ke Kothay” (Where are the Collaborators and Miscreants of 71) that was 
exhibited by the Prosecution a day earlier. The newspaper stated that accused 
Kamaruzzaman is not referenced in the book. The prosecution counsel contested the 
comment, stating that Kamaruzzaman’s name appears on pages 111 and 112 of the book. 
The judges admonished the journalists present in the courtroom to be more cautious 
about their reporting so as to avoid such inaccuracies. 
 
Contempt Proceedings against Suranjit Sen Gupta��� 
On January 30th the Tribunal addressed the contempt proceedings against Mr Suranjit Sen 
Gupta, a Minister and front tier leader of the ruling Awami League. As requested by the 
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Tribunal, Gupta had earlier filed an explanation and apology through his lawyer, Baset 
Majumdar, for his unwarranted comment regarding matters sub judice, including the 
expected date of verdicts in the cases pending before the Tribunal. Gupta’s lawyer 
offered an unconditional apology on behalf of the Minister. The Tribunal stated that such 
comments may negatively impact the cause of fair justice, and instructed Mr. Gupta not 
to repeat any comments of the kind in future. 
 
                                                
* AIJI is a collaborative project between the East-West Center, in Honolulu, and the War Crimes Studies Center, at the 
University of California, Berkeley. Since 2003, the two Centers have been collaborating on projects relating to the 
establishment of justice initiatives and capacity-building programs in the human rights sector in South-East Asia. The 
Program is funded through the East-West Center, thanks to generous grants from the Open Society Foundation and 
private donors.  
 This issue of ICT TRIAL OBSERVER was authored by Cole Taylor, with contributions from Nuzhat Hossain, 
Suhan Khan, and Penelope Van Tuyl, as a product of AIJI’s Trial Observation Program in Bangladesh. A complete 
archive of daily summaries and weekly digests covering the progress of all cases pending before the ICT are available 
at www.bangladeshtrialobserver.org, and are cross-posted on the East-West Center’s AIJI portal 
(http://www.eastwestcenter.org/research/asian-international-justice-initiative/) as well as the War Crimes Studies 
Center homepage (http://wcsc.berkeley.edu). 
 
 

 

 
 

 

 
 

 
 
 

 


